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Transfer of Contractual Risk and INCOTERMS
Brief Analysis of their Application in Brazil

Frederico Eduardo Z. Glitz, Msc,
Professor of Contractual Law
aCuritiba, Brazil
fglitz@gmail.com

Abstract. The moment at which risks on merchandise are
transferred is a fundamental question in sale contracts. In international
system, business uses standardized clauses whereby contracting parties
define the time of that transfer. They are called Incoterms and are
typical of international business dealings. Nevertheless, these clauses
are admitted into Brazilian law, not only in relations of a transnational
character, but likewise in internal contracts. Such a transposition,
however, is not always explained, although the jurisprudential
application of the Incoterms is similar to the international tradition.
The objective of this limitation is to show how Incoterms has been
taken on by current jurisprudence. Understanding it, would help
explain its role in Brazilian Law.

l. Introduction

Although it is not a novelty in Brazilian law, the concemn on Incoterms seems
restricted to scholars of international trade. Such option is explained by the
traditional way in which Comparative Law is dealt in Brazil. There seems to be a
lack of curiosity on the innovative role of foreign institutions and on the viability
of its solutions.

The way in which Jncoterms have been dealt with well exemplifies the
criticism of this old way of thinking. By means of its application, it is possible to
perceive the appropriation of international figures and it’s adaptation to the
typical needs of internal trade'.

Within this line of thinking, the intention of the present study is to identify
the way in which Incoterms are being appropriated by Brazilian Courts, including
when the clause is applied to internal business contract for which it was not

originally considered.
For this purpose, a research was conducted in four of the most important

Brazilian courts (Parand’s Court of Justice, Rio Grande do Sul’s Court of Justice
and Rio de Janeiro’s Court of Justice and Brazilian Superior Court of Justice)
during the period between 2006 and 2008, even though a few other cases outside
of the limits mentioned are examined. The objective of this study was to show, in
different scenarios, the way that Incoterms are applied by current jurisprudence.
In this case, the States of Parana, Rio de Janeiro and Rio Grande do Sul were

! Judith Martins Costa, Os principios informadores do contrato de compra e venda
internacional na convengio de Viena de 1980, In CONTRATOS INTERNACIONAIS E DIREITO
ECONOMICO NO MERCOSUL: APOS O TERMINO DO PERIODO DE TRANSICAO 163, 164 (Paulo

Borba Casella, coord., 1996).
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mentioned as important exporting centers and, therefore, with a great shipping
from their ports.

It is to be emphasized, finally, that hypothesis subject to specific
regulation of consumption will not be considered, since they would not fit within
the application proposed for Incoterms. The observations will later be taken up
again as concluding notes.

2. Transfer of risk and Brazilian contractual law: a brief
approach.

One of the fundamental questions in contracts involving the delivery of
merchandise is exactly the time at which the risks over the object are transferred,
In the Brazilian system, transfer of risks coincides with the transfer of ownership
and, also, with exoneration of the debtor. A great complexity comes into play
when, to make the delivery effective, transport of the object becomes necessary,
Another important data: Brazilian legal sysiem is unified: the same regulation
serves for internal and international dealings and for business and non-business
contracts. Taking that into consideration, it comes to be extremely important to
understand not only the national legal system, but also, the most common
provisions of international business transit.

According to Brazilian legislation, in the absence of contractual
provisions, the risks should be borne by the seller until the surrender of the object
(tradition). On the other hand, the buyer would take on the risk if he demands for
transportation (art. 494 of the Civil Code). Is this last case, GOMES explains that
the delivery of the good to the carrier is the equivalent to the transfer of the
property”. This is also the tendency on the Preliminary Draft European Code of
Contracts (Art. 46).

The parties may thus negotiate when and where the tradition should occur
as one way of defermining when the transmission of the risks over the objects
would happen. There is, herein, the normative justification for the contractual
definition of the transfer of business risks when involving goods transportation®.

A different question would be the costs involved in that goods transfer. In
Brazilian law, in the absence of contractual provision, the expenses for tradition
should be botne by the seller (art. 490 of the Civil Code). That disposition is
similar to Article 6.1.11 of the UNIDROIT Principles. It sounds natural, since
those costs would be the expenses necessary for the performance of the
obligation. However, there is a certain controversy. Tepedino et al (2006) opines
that such expenses (“accessories of the price”) may not be confused with possible
clements included in the price (such as those present in CIF and FOB clauses)®.
On the other hand, Wald et al (2006) do not differentiate those costs and prefer to
list the same CIF and FOB clauses as examples of the possibility of negotiation of
the costs of delivery®.

* ORLANDO GOMES, CONTRATOS 270 (6" Ed. 1977).

: RICARDO LUIS LORENZETTI, TRATADO DE LOS CONTRATOS t.  314-315 (2™ Ed. 2004).
GUSTAVO TEPEDINO, HELOISA HELENA BARBOZA E MARIA CELINA BODIN DE MORAES,

5CODIGO CIVIL INTERPRETADO: CONFORME A CONSTITUIGAO DA REPUBLICA Vol. II 151 (2006).
ARNOLDO WALD, CURSO DE DIREITO CIVIL BRASILEIRO: OBRIGACOES E CONTRATOS 335

(7™ Ed. 2006). CARLOS EDUARDO NICOLETTI CAMILLO, GLAUBER MORENO TALAVERA,
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A different issue arises when those contracts demand international
regulation. There is no single solution to theé risk transfer quest.ion.since the
different legislations work with distinct criteria’. Important harmonization efforts
were done, nevertheless. )

In global terms, the most important international treaty on the matter is thfe
Vienna Convention of 1980 (CISG). Its standardizing re_le.vance f0|: Brazil
appears, at first sight, to be indirect. This is because Braz_lll is not a signatory
(maybe because there is a belief that Brazil should use Bi:alelai'l own leg{sl:fuon
as a paradigm)’, although various countries with whlch‘ it habitually negotiates
are. Thus, its provisions may come to be applied in national territory by way of
Conflict of law (art. 9 of the LICC and Art. 1, I, b of the CISG). As a source of
international law and as a reference for comparative law, however, ils importance
is much more evident. )

The Convention establishes that the main obligation of the seller is the
delivery of the goods (art. 31) specifying widely when the risk transfer occurs. In
the event that this regulation is not enough, it would be possible to affirm the
creation of certain additional duties attached to the contracting parties based on
the principle of objective good faith,: duty of diligence on th§ part of the _sr::ller in
allowing for transport (art. 32,2), duty of information regarding the conditions of
contracting insurance (art. 32,3), duty of adequate packing of the goods (ar?. .35,

1 and 2, “d”); duty of guarantee (arts. 35.3 and 36.1 and 2); duty of providing
information regarding the risk of loss, deterioration or perishing of tf}e goodg (art.
68)%, Even though the CISG foresees the possibility of the (‘zomractlflg parties to
exclude or modify the application of its text, the commercial practice seems to
prefer to adopt clearer rules of risks transfer, such as those proposed by ICC, for
instance. )

Together with the Vienna Convention, Incoterms appear as viable and
useful instruments for regulation of the transfer of risk in international purchase
and sales contracts’ in a more detailed'® and complementary way'".

JORGE SHIGUEMITSU FUJITA E LUIZ ANTONIO SCAVONE JR., COMENTARIOS A0 CODIGO CIV[L...

ggc':TE?SUUOﬁR)j.BEIRO BASTOS E EDUARDO AMARAL GURGEL KISs, CONTRATOS INTERNACIONAIS
21 (1990). ) )

7 Eduardo Grebler, 4 Convengdo das Nagoes Unidas sobre contratos de venda m!emacwnal-de
mercadorias e o comércio internacional brasileiro, 144 Revista de Direito Mercantil, Industrial,
Econdmico ¢ Financeiro 59, 60-61 (2006).

® MARTINS COSTA, supra note 1, at 175-176.

? FERNANDO NETTO BOITEUX, CONTRATOS MERCANTIS 73 (2001).

19 patricia Bezerra de M. Galindo da Fonseca, Anotagdes pertinentes & regulamentagdo sobre
fransmisséo de risco: Convengdo da ONU de 1980, Incoterms e Codigo Civil brasileire, 139
Revista de Informagdo Legislativa 39, 48 (1998). ;

1 ENRIQUE GUARDIOLA SACARRERA, LA COMPRAVENTA INTERNACIONAL: IMPORTACIONES Y
EXPORTACIONES 127. See also: Neil Gary Oberman, Transfer of visk from seler to buyer
in international commercial contracts: a comparative analysis of risk allocation under
the CISG, UCC and Incoterms ;i ‘thesis/Qberman.html).
YVES DERAINS, JACQUES GHESTIN, LA CONVENTION DE VIENNE SUR LA VENTE
INTERNATIONALE ET LES INCOTERMS: ACTES DU COLLOQUE DES 1ER ET 2 DECEMBRE 1989, 164~

169 (1990).
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3. Incoterms

“Incoterms™ is otherwise known as International Commercial Terms. They are
.standard contractual conditions” for international trade. They refer to
international purchase and sale contracts' in which, in the absence of specific
regulation, identification of the time of risk transfer (and therefore costs) in
Fegard to the goods, is indispensable. The level of details provided by Incoterms
in definition of the time at which risk transfer occurs, ends up being extremelj;
practical and would result in avoiding faults in understanding, That task was
carried out by the International Chamber of Commerce of Paris (ICC) which
published the first version in 1936 (with later alterations in 1953, 1967, 1976
1980, 1990, 2000 and 2010). Such initiative conforms to a certain international
trend for uniformity of contractual rules' and would have the purpose of
facilitating interpretation of business conditions.

Incoterms binding power arise from the exercise of individual autonomy'®
even though its “authority” is highly recognized within international trade?
PI'NHEIRO, for instance, argues that, since Incoterms can be assumed usage of
the international commerce, it should have mandatory application (by the
provisions in art. 9 of the CISG)". On the other hand, it should also be
remembered that the ICC guide states that one should voluntary submit to the
Incoterms.

Incoterms could also be understood as price clauses'®, but others consider
that sirllce Incoterms regulate not only the cost of the goods, but also
{esponmbilities (transport, insurance, licenses and customs clearance, for
instance) it was clear that its main function was risk transfer'®, '

Howrever, it may also be perceived as a quite simple way of dealing with
tl.ae responsibility for risks. In Brazilian law, the legal provisions concerning the
risks applicable to the deliverable objects are not of public order and, therefore
may be the object of negotiation between the contracting parties®. In addition:

? DERAINS, GHESTIN, supra note 11, at 39. ANTOINE KASSIS, THEORIE GENERALE DES USAGES
DU COMMERCE: DROIT COMPARE, CONTRATS ET ARBITRAGE INTERNATIONAUX, LEX
ll\;!ERCATORIA 274 (1984), ’

= FONSECA, supra note 10, at 47.

i OBERMAN, supra note 11.

" MARTINS COSTA, supra note 1, at 167.

WALD, supra note 5, at 370; BASTOS, KIsS, supra note 6, at 21; Celso Barbi Filho, Contrato
f]e compra e venda internacional; abordagem simplificada de seus principais aspectos
Juridicos, 25 Revista do Curso de Direito da Universidade Federal de Uberlandia 15, 30 (1996,
ANTONIO CARLOS RODRIGUES DO AMARAL, DIREITO DO COMERCIO lNTERNACEONAL',
ASPECTOS FUNDAMENTAIS 241 (2004); LUIS DE LIMA PINHEIRO, ESTUDOS DE DIREITO CIVIL.
DIREITO COMERCIAL E DIREITO COMERCIAL INTERNACIONAL 317 (2006); DERAINS GHESTIN,
supra note 11, at 38-39; Maria Luiza Machado Granziera, Incoterms. In C;)NTRATOEE
INTERNACIONAIS 147, 153 (Jofio Grandino Rodas Coord. 2" Ed. 1995).

N PINHEIRO, supra note 16, at 319.
GRANZIERA, supra note 16, at 156).
'* DERAINS, GHESTIN, supra note 11, at 39. PINHEIRO, supra note 16, at 320. F
gfte i o , Sup. , & . FONSECA, supra

GOMES, supra note 2, at 271; CARLOS ROBERTO GONCALVES, DIREITO CIVIE BRASILEIRO:
CONTRATOS E ATOS UNILATERAIS 206 (2004); WALD, supra note 5, at 334; FABIO ULHOA
COELHO, .MANUAL DE DIREITO COMERCIAL 412 (9™ Ed. 1997); PAULO Luiz NETTO LOBO,
gcmﬁ(z;gggos AO CODIGO CIVIL: PARTE ESPECIAL, DAS VARIAS ESPECIES DE CONTRATOS Voi:
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Incoterms would serve as a common (uniform) definition®' of the most usual
business conditions in the international trade, avoiding doubts® and repetitions™.
Some authors identify the genesis of Jncoterms with what is known as the lex
mercatoria, which would include consuetudinary international law®. Grebler
(1992), for example, expressly declares them as examples of the application of
the lex mercatoria.

The idea itself of Incoterms, however, may appear paradoxical: if it
promotes the typical dynamic nature of trade, on the other hand, its repeated use
could end up halting negotiating activity. That is the reason for which the
contracting of adaptations is ever more common (for example, EXW loaded or
CIF unloaded)?®. This kind of situation is even more unusual since Incoterms do
not foresee the possibility of such adaptations. One could highlight the complete
inadequacy, at least for those that see Incoferms in a pure form, when they are
used in relation to national contracts or even apart from sales.

The adaptations, however, have become more and more common and, in
principle, would have been put aside by ICC itself when it established that the
objective of Incoterms would be: “to provide a set of international rules for
interpretation of the commercial terms most commonly used in foreign trade”™”.
Part of the doctrine precisely highlights its international nature”, It is interesting
to note, however, that ICC itself recognizes the phenomenon of internal use of
Incoterms™, a fact actually expressly defended by some authors™.

The fact is, however, that such adaptations have occurred®’ and that they
will need a definition on the part of doctrine and jurisprudence. In this sense, one
must highlight the initiative of adaptation (linguistic-operational) of Incoterms to
electronic commerce™.

2 Fran Martins, O contrato de compra e venda internacional, 33 Revista de Direito Mercantil,
Industrial, Econdmico e Financeiro 25, 33 (1979); IRINEU STRENGER, CONTRATOS

INTERNACIONAIS DO COMERCIO 282 (4" Ed. 2003).

- 2 Bamardo Prado da Camara, O contrato de compra e venda internacional de bens. 27 Revista

de Direito Privado 07, 19 (2006); BARBE, supra note 16, at 30; ANTONIO MARCIO DA CUNHA
GUIMARAES, GERALDO JOSE GUIMARAES DA SILVA, MANUAL DE DIREITO DO COMERCIO
INTERNACIONAL: CONTRATO DE CAMBIO 251 (1996); AMARAL, supra note 16, at 267;
STRENGER, supra note 21, at 284-285.

2 gi1vio DE SALVO VENOSA, DIREITO CIVIL: CONTRATOS EM ESPECIE Vol. I, 74-75 (5th
2005).

¢ BOITEUX, supra note 9, at 34; GONCALVES, supra note 20, at 193; VENOSA, supra note 23, at
74-75; FILALI OSMAN, LES PRINCIPES GENERAUX DE LA LEX MERCATORIA: CONTRIBUTION A
L"ETUDE D"'UN ORDRE JURIDIQUE ANATIONAL 280-281 (1992).

2 Eduardo Grebler, O contrato internacional no Direito de empresa, 85 Revista de Direito
Mercantil 22, 27 (1992).

% Angelo Luiz Lunardi, Incoterms 2000 e outras condigdes de venda
{mvw.aduaneims.cum‘hrr'n_o_t_g:_ia_s:’_semf'roilteimsr’defau]t.e_!_sg?m=2&arﬁ«goid:3§_6_).

2T O, INCOTERMS — 2000 11 (2004).
28 paulo Caliendo, Jncoterms, cléusulas padronizadas de comérclo internacional 1 Revista da

Faculdade de Direito Ritter dos Reis 119, 122 (1998); Menica. Eghrari Goulart, 4 Convengdo de
Viena e os Incoterms 856 Revista dos Tribunais 67, 73 (2007).
2 CCI, supra note 27, at 12.

3 PINHEIRO, supra note 16, at 317.
3! EMMANUEL JOLIVET, LES INCOTERMS: ETUDE D"UNE NORME DU COMMERCE INTERNATIONAL

375 (2003).
2l Arjan Foekens, Andreas Mitrakas, Yao-Hua ‘Tan, Facilitating International Electronic

Commerce by formalizing the Incoterms.

7317




Before advancing to the conclusions of the Jjurisprudential research, it is
noteworthy that despite the time and topographical limits presented, the great
majority of the Brazilian cases analyzed involved FOB and CIF clauses. It is not
excessive, however, to remember that these two types of negotiating conditions
are not the only Incoterms used in Brazilian practice, although they are the most
common.

The FOB condition means “free on board” or, in other words, that the
seller delivers the goods when they pass over the gunwale of the ship at the port
of shipment (in other words, cleared). As of this point, all the costs and risks pass
to the buyer. This clause, in accordance with the ruling of Incoterms, would be
for exclusive use of sea or waterway transport. For highway transport, the
recommended clause would be FCA. The term FOB Stowed (which appears in
one of the cases heard by the Superior Court of Justice) is not an ICC standard,
but a variable that may present questions regarding to the extension of the
obligation of the seller: if they involve only the risk or the cost, depending on the
fine detailing of the contracting parties®; for this reason it is not recommended.

The CIF clause (cost, insurance and freight), for its part, means that the
seller delivers the goods when they pass over the gunwale of the ship at the port
of shipment (in other words, cleared). It differs from the FOB clause, however, to
the extent that the costs of transport and insurance (minimum coverage) are also
of the seller up to the port of destination. This clause, in accordance with ruling of
Incoterms, would be for exclusive use of sea or waterway transport. For highway
transport, the recommended clause would be CIP. Some operational difficulties
exist, for instance, by Brazilian law there is the obligation of contracting an
insurer for international transport of imported goods.

4. Incoterms in the view of the Courts: international
cases.

Moving beyond the conceptual delimitation of the theme, it is necessary to
understand how Brazilian Courts have approached the subject of this article. The
first analysis of the researched cases, however, allows the presentation of an
initial  distinction: the Brazilian jurisprudence has debated the
application/interpretation of Incoterms in cases involving international and
internal contracts.

Such a distinction is pertinent since Incoterms, as the denomination itself
translates, would not initially serve for internal contracts, It may be observed,
however, that this initial limitation has been overcome by contractual liberty,

As can be observed from the brief report that follows regarding each case,
Brazilian Courts have made use of Jncoterms in a relatively extensive way. In
other words, those conditions would serve not only for composition of price
{therefore as price clauses) but likewise for definition of responsibility for loss of
goods. Certain liberties, nevertheless, are taken; references to licoferms are very
rare, that is, CIF and FOB clauses are used through their own concepts, without
reference to the system suggested by ICC, for example. Cases that seek to lay a
foundation for the binding nature of those conditions are also rare. This latter

(hﬁp:Ilwwwl.computer.orgfporfaIiwebfcsdilabs."proccedingsﬂaicssr’i 997/7734/04/7734040459ab
s.htm).
A CCI, supra note 27, at 25-26.
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observation, for example, allows us to affirm that Brazilian jurisprudence seems
not to question the possibility of such clauses being able to be 1ncorporatefi in
internal contracts, nor that their obligatory nature are certain. The gdaptatlons
made by the party also do not appear to atiract the attention of the judge, who
looks the same way at an aeronautical or highway FOB clause as he would do at
any other contract involving sea transport.

Brazilian Superior Court of Justice. A first case debated by the Superior Court
of Justice that is worth examining is Appeal (Recurso Especial) no. 19_4.] 17-SP.
It dealt with a case involving commercial litigation between representatives of the
importer (SAB Trading) and the exporter (Usina Sai}ta Bérbara) on the supposed
non-payment of exportation expenses (14,000 metric tons pf granulate.d refined
sugar under the condition of FOB Stowed). Summarizing very !.‘:rleﬂy, the
exporter requested the representative to advance payment of the shipping costs of
the product, promising to reimburse it when the payment for the export was
made. Exportation, however, was frustrated by fiscal demands, which gave
motive to the exporter to deny reimbursement of the expenses. The Co.urt
understood that there is no intent to deny reimbursement of the representative
since it would not be obliged in the terms of the contract (in accordance wnl? the
FOB clause, the seller would be responsible for those expenses), nor woui:;l it be
confused with the buyer. Another interesting case was that discussej:l in the
Appeal (Agravo regimental) no. 136.065 betu{et_en Contrec Comércio de
Importagiio e Exportagio Ltda and Lloyd Aéreo Boliviano. The. Court undefstood
that the existence of the FOB clause would impede the possible pretension of
indemnification of the buyer (Contrec) since the expenses after loading of the
goods would be under its responsibility (including transport). The exceptional
aspect to this case is the use of the FOB clause in an air transport contract.

Parand Court of Justice. The Parana’s Court of Justice, for its part, discussed a
case involving Alcan Aluminio do Brasil Ltda. and Transportadora Alexandre} do
Brasil Ltda. in which the latter laid claim to the payment of diverse freight
undertaken to Paraguay which should have been paid at the destination, but ended
up not being paid. The defense of Alcan alleged that ?hc goods had be.en
imported under the CIF condition (in other words, with freight included), while
the carrier argued that the transport condition was FOB (as well as the exportgr
assuming the condition of co-obligor through contractual clause). The Court
understood that there was a certain documental contradiction, for, although
normally the contracting had been under FOB condition, some 'had been
undertaken under the CIF condition. Thus, seeking refuge in international uscs,
34it maintained the sentence that convicted Alcan, basing itself on the solidarity
clause (foreseen in the general conditions of the transport contFact) and on the
“common rule” (“the most logical” in international trade) which foresees th_e
payment of freight by the importer or receiver of the goods (FOB). It is
interesting to consider that the position of the court allows one to affirm that if
there were not in the contracting of the solidarity clause, only the importer would
be responsible for payment of the freight (Appeal [Apelagio Civel] no. 167.032-

34(“'I'he best manner {...) of interpreting commercial law, especially in dealing with international
relations™),
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0). In this case there is no recourse to the regulation of Incoterms, in addition to
being a case involving highway transport.

Another case examined involved responsibility for damages caused by
mistaken delivery of goods (Appeal [Apelagio Civel] no. 476.608-9) in which
Laminort Inddstria ¢ Comércio de Laminas Ltda intended to be compensated by
the Companhia Libra de Navegagio due to damages stemming from lack of
observance of the documentary collection procedure. The Court held that as
Laminort (exporter) did not had any contractual bond to the carrier (due to the
FOB clause), it could not intend to impute to it possible delay in payment for the
exported products. A point worth highlighting in this decision is that the Court
sought refuge in the regulation of INCOTERMS (2000, especially in the meaning
of the FOB clause; in other precedents of the Court (2005) and in precedents of
comparative law (even though not regarding the FOB clause) to pronounce the
decision.

Rio Grande do Sul Court of Justice. A situation very similar to the previous
case was decided in the Appeal (Apelagdo civel) no. 70011128089 of the Rio
Grande do Sul’s Court of Justice which involved Ermisa S/A and Santa Clara
Indistria e Comércio, Beneficiamento e Exportagiio de Cereais Ltda. Ermisa
claitned the collection from Santa Clara of the values in reference to freight under
the argument that Santa Clara assumed, solidarity (a clause that would appear in
the general conditions), responsibility for the payment of freight. The Court
understood, on the other hand, that the expenses on the transport contract would
be of the sender (art. 196 of the old Commercial Code) and that, in the absence of
FOB clause, collection from the importer could not be claimed,

The clause of passive solidarity, for its part, was rejected, since the
importer did not give his consent.. This is, once more, a highway transport
contract, whose solution does not indicate reference to the regulation of
Incoterms.

Rio de Janeiro Court of Justice. The Rio de Janeiro’s Court of Justice discussed
the meaning of CIF clause in an international purchase and sales contract for
garlic in which impugnation of the amount charged was claimed since it included
the price of freight. The Court understood that when CIF clause is present, the
selling company would assume the cost of transport and, consequently, the price
of the product would increase, the reason for which it Jjudged valid the request for
collection of transport expenses (Appeal {Apelagdo civel] no. 54456/2007). This
judgment is relatively confusing, but if understanding serves, the court authorized
reimbursement of the freight paid by that which was responsible for its
disbursement.

Another case judged by the Rio de Janeiro Court involved the discussion
regarding the quality of goods (candles) imported on a regular basis. The
discussion was as to whether the quality of a certain lot was inferior to the
previous lots or not and, consequently, regarding compensation for damages
caused. The supply report maintained between the parties was established under
FOB conditions. The Court held that the exporter was responsible for the
damages caused and that the quality of the product would not have varied in
accordance with the storage of the product, therefore removing application of
FOB clause to this concrete case due to the characteristics of the product sent
(Appeal [Apelagio Civel] no, 49777).
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In another case, responsibility for the costs arising from demurrage was
discussed. The Court held that in contracts with FOB clause, responsibility for
such costs and for customs clearance would be assumed by the importer because
it granted the demand for compensation brought about by the carrier. It is
interesting to note that the decision makes reference to the “international secular
uses and customs” to justify the binding nature of said clause (Appeal [Apelagio
Civel] n® 16249).

Other courts. Another interesting case is the discussion presented in an Appeal
[Apelagdo Civel] no. 40.112 from the Santa Catarina’s Court of Justice. It dealt
with a case involving the Empresa de Navegagdo Mambisa and Comércio e
Inddstrias Brasileiras Coimbra S/A regarding possible compensation for damages
caused by an accident that occurred at the time of loading of the product
(soybeans) destined to Cuba. The stowage had been undertaken by agency of
Coimbra S/A and it was responsible for spilling part of the cargo which, in face of
the weather conditions, has compromise the quality of the product (which later
was not observed). The captain of the ship undertook the defeasance on the bill of
lading, which was immediately refused by Coimbra S/A which claimed
compensation for delay in release of the “clean” bill of lading. As the contract,
foresaw the F.L.O clause (like the FAS clause, the cargo is made available along
the broadside of the ship), responsibility for its loading would be that of the ship
owner. The Santa Catarina’s Court of Justice understood that the shipping
company would be responsible for compensation, especially after observing the
existence of said clause and confession that the accident cccurred within the ship.
In addition, it understood that there would be legal responsibility of the carrier.
In this case the reference to the regulation of Incoterms (1953!) is only indirect.

Another case involved the discussion carried out in the Appeal [Apelagdo
Civel] no. 45.753 of the Court of Justice of Santa Catarina. It dealt with a suit in
which Dalcelis Industria e Comércio de Malhas Ltda. claimed declaration of the
non-existence of a supposed debt arising from purchase and sale of dyes.
According to its argumentation, it had quoted the value of the product and,
months later, was surprised by the entry of protest of the document. The supposed
creditor, for its part, presented rebuttal and cross complaint and claimed
collection of the value of the sale, upholding the existence of an import permit
and the forwarding of the respective bills of lading. The contract had been made
under FOB condition, the reason for which the responsibility of the creditor
would cease at the time at which the product was placed on board the ship. The
Court understood that the existence of the import permit, whose original had been
signed by Dalcelis representative, would be sufficient proof of the existence of
the purchase and sales contract. In this case, there is no reference to the
regulation of Incoterms, but only to the meaning of FOB clause given by a
dictionary.

Another interesting case involved the discussion regarding the definition
of price in an international bid for the acquisition of a medical device. Two
bidders filed a suit secking the annulment of their declassification in the
competition because the proposal had not been sufficiently clear (they mentioned
the price under CIF condition). The Minas Gerais Court of Justice, as appeal
(Appellate Review [apelagio Civel] no. 1.0024.01.586875-5), considered the
administrative decision valid on the basis that the price did not made reference to
the responsibility of the seller to assume the expenses on freight, insurance,
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loading and unloadin, i
g, etc. up to the establishment of the b ; i
worked under the hypothesis that DDP* condition would be Lcliyer‘ fit il
public notice. R i
The FOB clause is also mentioned b i
° : I y the Minas Gerais Court of Justice i
lt}l::w zase Igtlvo!ving Fhe co[lecfton for freight expenses involving l:ltf f&;ﬁ
- ecl; und:q:ao I\{Imas Gerais and Grimaldi Compagnia dj Navigagzione
Milp;zs a '[apclagao Civel] no. 2.0000.00.512885-4), The appellant (Fundiciio
demuriamten?ed to ‘be exonerated from the duty of paying the freight E?nd
_ megf dqﬁ‘contamers in custo'ms warehouse due to refusal in receivin
= ;{ Dngra[ ; tﬁ:;egfl )fi'egnf} thatb acq.ulrettlil. The Court held that such refusal woulfl
rom bearing the costs it had assumed d i
of FOB clause, but that it i 3 Tortho oy s
it el could, possibly, be compensated for the losses caused
The judgment of the Portugal Superi ice i
highlighﬁlng g Bobinagffn perior Court of Justice is a_lso worth

insurance, however,
understood that in this case, CIF clause must be understood as CIP (since the

5. Incoterms in the view of the Courts: hational cases

ﬁﬁz?ndzﬁtgt? also jtudged cases involving the application of Incoterms to
Slc contracts, especially those that iny i
nestic ¢ 3 olved high
transport. This situation represents an interesting adaptation of theirg us‘:ay Boods

domestic highway transport contracts,

Parand Court of Justice, The Parana’s Court of Justice has judged,
principally, cases involving FOB clause, normally involving highway transport.
In a general way, the application of the meaning FOB given by the regulation of
Incoterms has been respected, although reference has not been made to it. It is
interesting to note, however, as one may gather from the brief report of the cases,
that the discussion has been in regard to the cost of transport (responsibility for
payment of freight, stays, etc.) and not, strictly speaking on transfer of risk on the
goods.
The case examined in the Appeal n. 339.494-3 may be worthwhile
mentioning. It dealt with the controversy involving Expresso Aragatuba Ltda and
Industria e Comércio Hidromar Ltda regarding responsibility for the costs arising
from payment of the daily charges for goods remaining in Customs Facilities of
Uruguaiana, in Rio Grande do Sul, due to fiscal irregularities. The Court
understood that, due to the existence of FOB clause, responsibility for freight and
insurance would fall completely upon the buyer and not on the seller, since
delivery of the goods to the carrier would be equivalent to tradition. Precedents
from the same court (1998) and from the Superior Court of Justice (1997 and
2005) were cited.

Another case was debated in the Appeal n. 142.438-6 of the same Court.
In this case, Singer do Brasil Industria e Comércio Ltda promoted the collection
of credit arising from sales made to Topmaq Comércio de MAquinas de
Costura e Representagtes Comerciais Ltda. The latter wanted to reduce the
conviction alleging the costs of delivery of the goods were not their
responsibility. The trial court judge considered that under FOB condition (shown
by the invoices and testimony), the removal of the goods and the costs of
transport would be the responsibility of the debtor. This, however, would be the
typical effect of EXW clause, and not, strictly speaking, of FOB clause. The
Court, for its part, interpreted the FOB clause and held that once the goods had
been delivered to the carrier (a fact proven in the records), the responsibility for
the costs and insurance would come to be that of the buyer, the reason for which
it maintained the value of the conviction. In this case there is no reference to the
regulation of Incoterms, as well as dealing with a case involving highway
transport.

Another case involving responsibility for the payment of freight was
judged in the Appeal n. 435.249-4 in which Terra Agro Sul Comércio de Insumos
Ltda claimed compensation from Nova Guaira Transportes Ltda due to undue
charges. According to Terra Agro Sul, she had acquired from third parties certain
supplies that would be delivered to hers main facilities. This acquisition had been
made under CIF condition, with the cost of freight borne by the seller (third
party). Through error, there was the issuance of an undue charge slip in the name
of Terra Agro ,which was forwarded to collection. Without evaluating the merit
of the clause, the Court understood that there was no way to demand that the
carrier would know about the condition agreed upon by the contracting parties
and that the illicit act would not be imputable to it.

A scparate case was that judged in the Appeal n. 249.820-4, involving
Mercantil Ferragens Riflor Ltda and ESAB S/A whose object was the discussion
of delivery or lack thereof of goods. Riflor had acquired goods from ESAB that
had not been delivered. In its defence, ESAB alleged that the sales occurred, but
that the transport of the goods had remained under the responsibility of Riflor
(who was to have contracted the carrier) due to FOB condition of the contract.
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Once the goods were delivered to the carrier, its responsibility ended. The Court
understood that the sale, the delivery of the goods to the carrier and FOB
condition (mentioned in the invoice) were proven and as such, there was no
responsibility of the seller for delivery of the products.

Finally it may be mentioned that in another case FOB clause is simply
mentioned as a price criteria of machinery, without its nature having been
relevant in the solution of the suit (Appeal n. 298.405-8). A case should also be
mentioned in which the CIF clause was discussed as a criteria for definition of the
value of storage at the Container Terminal of the Port of Paranagua through the
lack of payment of taxes (Appeal n. 402.216-4).

Rie Grande do Sul Court of Justice. The Court also analyzed the
question involving the CIF clause as the parameter for definition of the price of
storage of imported goods (Appeal no. 70017159781).

Regarding the FOB clause, the Court of Justice debated cases involving
the definition of its internal competence for judgment (Appels ns. 70026242636,
70024156473 and 70024736910). In the tax area, it discussed a case in which the
exclusion of the circulations tax on FOB sales was claimed, understanding that
there was no reason for granting the preventive injunction (Appeal n.
70015320955) and a case in which the exclusion of the tax penalty was claimed
since theft of cargo had occurred. The FOB clause Was invoked to define the time
at which the goods became available to the buyer and therefore assumed tax
responsibility (Appeal n. 7001152011 1).

Cases were likewise discussed involving responsibility for spilling of
hydrochloric acid in the vicinity of a residence and the possible responsibility of
the seller of the product for the damages caused. In this case the FOB clause was
invoked by the seller alleging that once a company purchased and sold to a third
party, under that condition, it would not be responsible for transport of the
product. The Court accepted this argumentation and denied the indemnification

request. It is interesting to mention that the decision makes reference to
judgments of the Court itself and of the Superior Court of Justice (Appeals ns.
70024207748, 70024104218, 7002405 1278). i

Another case examined by the Rio Grande do Sul Court was the request
for cancellation of the title and compensation for damages caused by undue
protest due to mistaken freight charges. In accordance with the records, the seller
established a contract under FOB condition with its buyer. The carrier, however,
erred in regard to the delivery location and intended to charge the freight
difference from the seller. The Court understood that with the existence of FOB
clause, responsibility for payment of freight expenses would be of the purchaser
which, in case of divergence, must seck reimbursement from the seller and
therefore the carrier could not issue notes and protest them in the name of the
seller (Appeal n, 70024013930). Another very similar discussion, also involving
FOB clause, was judged similarly. In other words, the carrier cannot charge
freight from the selling company under the present FOB condition (Appeal no.
70021535356).

A variation of this position was the case in which the Court understaod
that the drafter of the trade note couldn’t charge the product receiver for the
freight since the latter had not participated in the contracting of the transport,
even though the purchase and sale had been established under FOB condition
(Appeal n. 70017012774).
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er case examined was the discussion regarding tl.le‘: legitimacy for
values !:l?:rtghing arising from mercantile sale under FOI.S Cm‘ldltIOl:l. The bu)crler
failed to fulfil its obligation under the argument that he: did not receive the goods.
The Court considered that under FOB condition, the risk qf the se'lle'r goes up to
the moment of delivery to the carrier, and from that point on, it is undelrdt};e
responsibility of the buyer, the reason for which charging of the price woul be
legitimate (Appeal n. 70022251482 ﬂl‘ld. 70017502899). Others casesdca}nk -;
highlighted in the sense that the responmbl‘ll.ty for the cost of transport an4 (;'IS od
loss is borne by buyer under FOB condition (Appeals ns. 7002215284 ax}
70014875108). The position may also be stressed that FOB clause is not mereby
a cost clause, but also involves risk transfe?r, and that therefore‘ lt_: 'cannot he
presumed in the affirmation that “freight is under the responsibility of the
receiver” (Appeal ns. 70012463543 and 70(_)12463576_). . Court
Diverging from this position, there is the r'namfestatlon of the same Cou
in the sense that FOB clause must be interpreted in a reasonable manner so as to
protect trust; in other words, the seller should bfear the costs of freight since g
would be reasonable to suppose that the carrier would only have accegjte
undertaking transport to another State once it was requested by the seller and ha:i
furthermore, it would not be very probable that the buyer from another State ha
undertaken contracting of the carrier (Appeal n. 71001147008). )
Another debate carried out in the Rio Grande do Sul Qourt of Justice was
FOB clause as a criteria for establishment of Price of §upphes and. conseq;en:
responsibility of the buyer for culpable delay in removing t!'le ac_quued pr% ul():
(Appeal n. 70014281000 and Appeals requesting clarification ns. Emb.

70015668528 and 70015695976). .
Rio de Janeiro Court of Justice. The Court, on its part, evaluated a case

i imed to demonstrate the existence of FOB clause by means of the
;vflflil:mha(t:il::lnéontained in the invoice that the frn?ight expenses would be under the
responsibility of the buyer. The question was important because the gogd; \:'te;e
not delivered because the freight had not been paid. The Court understood that the
existence of the condition had not been proven (Appeal 20??.001.64460). Ina
similar sense, the Court understood that the unilateral opposition of FOB cIausc:
in an invoice, without previous ccnsensus,) does not created the duty of paymen

i er (Appeal no. 18.717).
of ﬁelgjl:ilgz;\;};eczzg an(alﬁzid the discussion regarding the validity of protes?gd
trade notes when the goods had not been delivered. ".['h.e. Court understood that ];n
the face of the existence of FOB clause, the respons1blht3[ of the seller wounld be
exhausted upon delivery to the carrier, the reason for which the_ buyer must ﬁay
the price (Appeal n. 2007.001.57679). The position of the CDUl‘t'l"S the samei;f en
it analyzed the disappearance of carge sold under FOB condition {Appeal no.

2006.001.16499).

6. Conclusion

Incoterms are still unknown to a large part of ) B'razilian doctnner a1_1d
jurisprudence. Even though their foundations, charach‘arlstlc‘s, purposes and 1m;)ts
are debated by foreign doctrine, reflections of thf.: dEscusswn still appear to tz
very distant from Brazilian national reality. There Is, in fact. , 8 problemat}c st::;-l

of affairs which only emphasizes the preoccupying situation of observing the
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Abstract. The hotel-keeper is liable for any damage due to
breach of the allotment contract. His liability is divided into two types:
1.) general Lability - that derives from the agency hotel-keeper's
contract and 2.) special liability - characteristic only for the allotment
contract. His most important general liability is the liability for non-
payment of the commission and his most common special liability is
the liability for non-providing the allotment accommodation. The
purpose of the paper is to analyze the hotel-keeper's contractual
liability for non-payment of the commission and non-providing the
allotment accommodation to the agency and iis guests through the
solutions of the comparative laws (of Croatia, France, Germany, Italy,
UK and USA) and at the EU and international law level, The results of
the paper are answers to given theoretical questions (damage to a
double subjectivity, the types of damage and liabilities, and the

comparative solutions) and the synthesis of the hotel-keeper's liability
in the allotment contract analysis. The conclusion is the need of
adoption of an international convention that would regulate the
allotment contract content, especially regarding the liabilities of the

parties.

1. Introduction

According to the allotment contract, the hotel-keeper undertakes the duty to
provide availability of certain number of beds or capacity in the agreed object to
the travel agency, to provide services to the travel agency's guests, to pay a
certain commission to the travel agency, and the travel agency undertakes the
obligation to make the bookings or notify the hotel-keeper about the impossibility
to do that in the contractual terms and pay the cost of services, if the travel

agency used the contracted accommodation.
Allotment contract is rarely regulated by (national or international) law.

For this reason, it is also very rarely analyzed by the lawyers. Its content or part
of the content is regulated usually by business practices. Allotment contract is
actually a type of the agency hotel-keeper's contract with the specificity related to
the bookings of specific capacity (certain number of beds or accommodation

units) and the ability or inability to cancel the contract.
There are two types of allotment contract in the comparative law: 1)

allotment contract with the (travel agency's) right of unilateral withdrawal from
the contract (the real allotment contract), and 2) allotment contract with the

guarantee charge (the allotment contract "full for empty™).
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